IN THE MAHARASH’I RA ADM-II‘:IISTRATIVE‘TRIBUNAL, ‘

MUMBA][ BENCH AT NAGPUR

ORIGINAL APPLICATION NO.615 OF 2014
(Subject Challengmg Compulsory Retirement)

Smt. Vishakha W/ 0. Ramesh Baisaine’
"R/o. Naya Godam, Pral:jlddha Nagar

Kamptee, Dlstrlct Nagp T.

VERSUS

1.  State of Mahéjlrashtra,
Through its Secretewy,
Home Departjment,

Mantralaya, Mumbai 32.

2.  Special Inspector General of P%olice,

Nagpur Regio‘jn, Nagpur.

3. Superintendént of Police (Rur%al),

Civil Lines, Négpur.

DISTRICT NAGPUR
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....RESPONDENTS.

Shfi- R.V. Shiralka.jr, learned Advocéte for the Applicant.
Shri H.K. Pandb, learned Présenting Officer for the

Respondents.




CORAM : SHRI RAJIV AGARWAL, VICE

0.A.615/2014

-CHAIRMAN (A)

SHRI J.D. KULKARNI, VICE-CHAIRMAN (J)

DATE . 254 2017,

PER : SHRI RAJIV AGARWAL, VICE

JUDGMENT

-CHAIRMAN (A)

1. Heard Shri Shri R.V. Shiralk f, learned ‘Advocate

for the Applicant and Shri H.K. Pande,
Officer for the Respondents.

2. This Original Application has
Applicant. challenging the order dated 31

learned Presenting

been filed by the
.08.2010 issued by

‘the Respondents No.3, imposing punishment of compulsory
retirement and the order dated 02.02.2011 passed by the

|

Respondent No.2 rejecting the appeal of the Applicant against

the order dated 31.08.2010.

3. | Learned Counsel for the Applicant argued that the

Applicant was appointed as Junior Clerkf on compassionate

|

basis on 22.02.1989. Offences under Section 147, 148, 35'3,

427, 109, 121(A) of the Indian Penal Code
of Prevention of Damage to| Public P

registered against the Applicant on 06.11

and Sections 3 & 4
roperﬁes Act was
2006, after violent

clashes took }place between mob and police in the wake of

- Khairlanji Murder episode. Th,e' Ap‘plic’ajmt had gone to a

medical store to purchase some medicines and was caught in

a mob protesting against Khairlanji ’Mujrder episode. ‘- - The

Respondent No.3 dismissed Applicant frbm services under
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Article 311(2)(b) ‘ofz the Lonstltutlon of India. The Apphcant

filed O.A.No.494 of 2007 before this Tribunal. During the
pendency of the O. A tHe Respondent No.1 withdrew criminal

cases filed against App11cant and other persons. The O. A. was

|
allowed by this Tr1buna1 by Judgment dated 16.07.2008. The

Apphcant was re1nstated in serv1ce A charge -sheet was

 issued by the Respondent No.3 on 25 05.2009. The charges

were related to 1n01denh of Kha1r1an31 and all w1tnesses were

from the Police Department.k The§ Enquiry Officer submitted

his report on 14.05.2010 and found that Applicant was guilty

as charged. The Applic t submitted her say on the Enquiry

‘report and the Respondent No. 3 passed the order dated

31.08.2010 W1thout considering the Apphcants reply. The

Respondent No.2 had 2‘1180 dec1de;d the appeal mechan1ca11y

without application of

mind. The Applicant filed revision

‘before the ‘Respondent No.1 on 27.07.2011. She was
personally heard on 13.03.2012. The Revision application

| | |
was rejected, after the Tpplicant filed O.A.N0.434 of 2013 on

08‘.11.2012.

4, - Learned Counsel for the Applicant argued that

there was no ev1dence agalnst the Applicant that she

participated in the v1olence of the mob She was caught in the

mob as she had gone out of her house . to purchase some

medicines. There was no ev1dence that she had attempted to

set on fire the pohce station or the public property. In F.IL.R.
reglstered on 07 11.2006 at Kamptee Police Station, the
Applicant was not named as on accused However, in the]

statement recorded after three years on 10.01.2009, the




- witnesses suddenly remembere

pért of the violent mob. Learr

argued that the penalty of Co
and disproportionate, consideri

actually indulged in any violent

5.

Applicaht was leading the mol

shouting slogans. Learned P.O,

was registered against the Appli

on 07.11.2006. She was a
action of leading a violent mob,
police station was a serious b
grave misconduct. Learned P
conducted strictly observing tt
(Discipline and Appeal) Rules,
given full opportunity to defer
evidence against the Applicant
and misconduct. ‘Witnesses hac

leading, the mob and raising s

submit prescription of the Mec
the medicines. The Applicant !
to show that she did not activ

activities of the mob.

6.

named as an accused in C.R

- We find that the App

Kamptee Police Station on 07.

However, Respondents in affid

Learned Presenting f
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d that the Applicant was also
1ed Counsel for the Applicant
mpulsory ?retirement is harsh
ng that ,th? Applicant had not

activity.

Officer (P.O.) argued that the |

» and was pelting stones and

stated that C.R. No.300/2006

cant at Kamptee Police Station
Government servant and her
which triej:d to burn down the
reach of discipline and was a
.O. stated that the D.E. was
e Mahardshtra Civil Services
1979 and the Applicant was
1d herself.;

about her

There was ample
- dereliction of duty
1 personally seen the Applicant
logans. Tfle Applicant did not

lical Officer or cash-memo for
1ad not préduced any evidence

rely participated in the violent

|
i

licant has claimed she was not

.No.300 of 2006 registered at
11.2006 1n ground ‘C’ of O.A.
avitein-reply dated 30.01.2015
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- have stated that (;)rim_e No.300 of 2016 under Sections 147 ,i
148, 149, 353, 427, 109, 121 (a) LP.C. read with Section 135
of Bombay Police Act read with ‘Sections 3 and 4 of Prevehtion
of Damage of Public Properties Act was registered against the

Applicant on 07.06.2006> at Karnpte'e Police Station. This fact

is noted by this Tribunal in pagragr.aph 3 of order dated
16.07.2008 in O.A.No. ﬁ94 of 2007 which was filed by the
Applicant. This cla1m ‘of the Apphcant is not correct. In

paragraph 4.7, the App\hcant has stated, that “In the list of

witnesses, all the Wltnesses were of the police department. No
individual witness was examined by the department.” In the

Enquiry Report isubmitted by ?the Enquiry Officer on

|

10.05.2010, the statement of Gov%:rnment witness No.5 Shri

Umashankar Harichand Agarwal is mentioned. That person

was not working for Police Department He stated as follows :-

AR E[?IIE[IH Rll'é‘(ﬁ SR et a%T aﬁa aaga TR ttg?ﬁ a %“I?ﬁal |
SNEAR A & 0§, .99.200§, B 90.00 Al EIFRATE F G AT §
" & 90 &b Wil T o Adld 33 zﬁeﬁ 3{12%‘1 fRragrit SR sas
SEHITAT! SHE A, I AR Ko Aebibget 900 A 9%0. Al
UBH Dol R e staes 3Tt 3 Abia BRI, AESHR GIEHE F Dot
3 AEBiE IS Dol Al el ARG B gid.  AeHA Tt
FeA URRIA Dol q ABIA TRIR G 2 88 Hell. Al elieb TleltA
RE ﬁ 3ﬁa atumat Wl it zﬁ?{ Q.. 9 &8 A dASHE BHel. |
TR Bisd, Aata Aigeiiaa ve Fgen Jald FEse st G
Ak, A a 7D RNea srTeeisn @ Ao FFEEuie Y, gl gH HRd
SEE. TR A RO Sotel &), Fel B JFSURA, 7 WA Raona
3Mg. ArEdest .3, dedt ar%'a FTIEAE SO 3 3N A JHAR
agvnmar%@@r slictel| &, AAE ASA el N SR AR Bl
IRAEAE 3NUA A ABRUSA E::ngu%as d dlehls Bl gl U, -
uega:n FITERT SBI. & wen @ smaaﬁﬁ AT ST antget
UScl, R Ml eRUDS ot HRAB JS Dewllot FAdialte! el U
Jleld. AElaR 3{13-2?1 Y30 B TRl Zﬁ'eha d
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Other witnesses have given simfllar statement. The

claim of the Applicant that all Governmbnt witnesses were

from Police Department is obvifusly incorrect. We find that
the Applicant herself has not made any allegation that there
was any procedural infirmity in Tonducting a D.E. against her.
She had challenged the finding against her in D.E. as
perverse, claiming that there was no evidence against her.
This claim of the Applicant is lxot true, as there was ample

evidence against the Applicant| to prove the charges in the
D.E.

7. Learned P.O. has  relied upon a number of

judgments of Hon’ble Supreme Court and High Court, wherein

it is held that the powers of judicial review in the matter of
disciplinary proceedings are extremely limited. In the case of
High Court of Judicature aq  Bombay  Vs. Uday Singh
Ganpatrao Naik Nimbalkar & Others : 1997 (2) Mh.L.J. 578,

Hon’ble Supreme Court has held that preponderance of

probabilities and some material on record would be necessary
to feach a conclusion whether or not the delinquent has
committed misconduct. This judgment haé also quoted from
earlier judgment of Hon’ble Supreme Court in B.C. Chaturvedi
Vs. Union of India (1995) 6 SCC 749. In the present case,

|

there is some evidence to prove the charges against the
Applicant. There was no proce’dural irregularity in holding
’D.E. against her and the Respondent No.3 was competent to
impose the penaity upon the Applicant. 'Tlflere 1s no scope of

any intervention by this Tribunal/in the presjent case.
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8. Having iregalrd to the ~aforesaid facts and
circumstances of ?the} case, this OA is dismissed with no

order as to costs.

sd-  sd-

(J.D. KULKARNI)  (RA{IV AGARWAL)

VICE-CHAIRMAN(J)  VICE-CHAIRMAN(A)

\ Place : Nagpur
Date: . .2017
Typed by : PRK
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